
16 December 2015

Dear Ms Cunningham Doyle

DOCTOR CHADWICK TRUST FUND – 1081975

Thank you for your email dated 25th November 2015 (with attachments) about the above 
named charity.
Firstly, we note that this charity has been set up for the following purpose:
“In or towards the acquisition and/or laying out of playing fields or a public park within the 
district of the said council and the upkeep thereof or in or towards the endowment of a 
nursing association within the said district as the council in its absolute and uncontrolled 
discretion may determine.”
Unfortunately, we are unable to remove this charity under s34 of the Charities Act 2011 as 
per you request on this occasion.  This is because our records indicate that this charity has 
been set up for “exclusively charitable” purposes as per its governing document (see 
attached).  This is further explained in the following guidance:  

•        What makes a charity (CC4): https://www.gov.uk/government/publications/what-
makes-a-charity-cc4/what-makes-a-charity-cc4 

Charity trustees have, and must accept, ultimate responsibility for directing the affairs of their 
charity, ensuring that it is solvent and well-run, and delivering the charitable outcomes for the 
benefit of the public for which it was set up in line with the requirements of the charity’s 
governing document, charity law and any other relevant legislation. 

Local authorities are empowered by section 39 of the Local Government Act 1972 to receive 
and hold gifts on charitable trusts.  This may include money or assets left by donors, or 
charitable trusts created by ancient royal charters or Acts of Parliament.  Local authorities 
are well suited to being charity trustees; in particular councils are:

•        rooted in the local community;
•        open and transparent in their dealings;
•        highly accountable for their actions; and
•        have the high standards of public conductembedded in the way they work.

Secondly, we note that the charity’s trustee is considering various options on selling various 
parts of the charity’s property and that a conflict of loyalty is involved which could affect the 
decision making process.  It seems that the trustee intends to dispose of the charity’s 
property because of reduced income received by the charity.  However, it is not clear how 
such a proposal would be in the best interests of the charity.  For instance:  How does the 
charity trustee fundraise for the charity at present other than income from rent received?  It 
may be helpful if you refer to the following guidance:

•        The essential trustee: what you need to know, what you need to do: 
https://www.gov.uk/government/publications/the-essential-trustee-what-you-need-to-know-
cc3/the-essential-trustee-what-you-need-to-know-what-you-need-to-do  (See sections “7. 
Manage your charity’s resources responsibly” and “7.3 Getting the funds your charity needs 
(income generation)” in particular).  

•        Charities and fundraising (CC20): 
https://www.gov.uk/government/publications/charities-and-fundraising-cc20/charities-and-
fundraising (See section “3. Trustees’ duties and responsibilities” in particular);

https://www.gov.uk/government/publications/what-makes-a-charity-cc4/what-makes-a-charity-cc4
https://www.gov.uk/government/publications/what-makes-a-charity-cc4/what-makes-a-charity-cc4
https://www.gov.uk/government/publications/the-essential-trustee-what-you-need-to-know-cc3/the-essential-trustee-what-you-need-to-know-what-you-need-to-do
https://www.gov.uk/government/publications/the-essential-trustee-what-you-need-to-know-cc3/the-essential-trustee-what-you-need-to-know-what-you-need-to-do
https://www.gov.uk/government/publications/charities-and-fundraising-cc20/charities-and-fundraising
https://www.gov.uk/government/publications/charities-and-fundraising-cc20/charities-and-fundraising


•        Sales leases transfers or mortgages: what trustees need to know about disposing of 
charity land (CC28): https://www.gov.uk/government/publications/sales-leases-transfers-or-
mortgages-what-trustees-need-to-know-about-disposing-of-charity-land-cc28/sales-leases-
transfers-or-mortgages-what-trustees-need-to-know-about-disposing-of-charity-land  (See 
sections “3. Simple, short term disposals”; “4. Sales, longer leases and other disposals” and 
“5. Disposals that need the commission’s authority” in particular) 

•        Ethical Property Foundation: www.ethicalproperty.org.uk  (Here you can find free and 
regularly updated property advice, guidance, checklists and templates.  This organisation 
also provides free advice for charities and provides access to a network of property 
professionals who give discounted rates and pro bono time to charities.  Professionals 
include surveyors, architects, solicitors and agents).

•        Conflicts of interest: a guide for charity trustees (CC29): 
https://www.gov.uk/government/publications/conflicts-of-interest-a-guide-for-charity-trustees-
cc29/conflicts-of-interest-a-guide-for-charity-trustees  (This guidance describes ways to 
identify, deal with and record conflicts of interests within your charity. See section “B. 
Conflicts of loyalty” in particular);

•        Local authorities as charity trustees: https://www.gov.uk/government/publications/local-
authorities-as-charity-trustees  (See section “Charities where the local authority is trustee of 
a public facility” in particular)

•        Councillors’ guide: to a council’s role as charity trustee: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/351608/counci
l_as_charity_trustee_overview.pdf  (See “Fictional case study B – Touchline District Council” 
in particular).

•        Addressing a conflict of interest: checklist: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/343354/Check
list_for_trustees.png  

Therefore, in order to dispose of any part of the charity’s property, the trustee (i.e. Rochdale 
Borough Council) must be satisfied that: 
•        Such a disposal is in the best interests of the charity and not in the best interests of the 

Council (Please explain how the conflict of loyalty has been managed);
•        the requirements of the charity's governing document must be met;
•        it has obtained the necessary professional advice from a "Qualified Surveyor's Report" 

in accordance with section 119 of the Charities Act 2011;
•        It is satisfied that the requirements of sections 117-123 of the Charities Act 2011 have 

been fully met (formerly referred to as s36 of the Charities Act 1993).

This means that if the trustee cannot meet the above requirements then it will need to apply 
to us for an order or scheme.  To do this the trustee will need to put its case to us by replying 
to this email where the trustee will need to:
•        Explain which of the above conditions cannot be met; 
•        Explain why they cannot be met; 
•        Explain what they intend to do; 
•        Explain how their proposal is in the best interests of the charity.
As soon as we have received this information, we will then be able to advise accordingly of 
our decision.

In addition, it is important to note that if the land that the trustees intend to sell is functional 
property it will usually be designated land (previously known as "specie land"). Designated 
land is where land is given on specific trusts to be used for the particular purposes of the 
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charity, in this case playing fields or a public park.  The impact of this is that a disposal of 
designated land would be a breach of trust unless:
•        the governing document of the charity gives power to dispose of it; or
•        the proceeds of any sale are used to replace the designated land for use for the same 
purpose.
If a disposal would involve a breach of trust, we may need to make a Scheme to alter the 
trusts in order to permit the disposal and make arrangements to apply the proceeds of any 
sale.
Please note that we will not make a Scheme in these circumstances unless there has been a 
public consultation.

The decision of the Court of Appeal - Oldham Metropolitan Borough Council v Attorney 
General (1993) 2 All ER p.432, confirms the authority for the sale of land and the 
replacement with other land without the need for a scheme. 
As soon as we receive the information we require, we shall be able to advise you of our 
decision accordingly.  Otherwise, please ensure that the statutory requirements of sections 
117-123 of the Charities Act 2011 are met in line with the above guidance.

Yours sincerely

Michael Delaney
Charity Commission


